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ALEXANDER H. ROBBINS. 





Alexander Henry Robbins, lawyer, jour- 
nalist, public-spirited citizen, Christian gen- 
tleman, is no more. In the midst of his wor- 
thy labors for his profession and his city, 
he has fallen. He passed away at his home 
in St. Louis, Wednesday, January 4th. 
Though only forty-six years of age, he had 
made a record of service as a lawyer and 
citizen which would do honor to any man. 

He graduated in law at Washington Uni- 


versity in 1898 and immediately entered the. 


law office of Judge J. G. Woerner. In 1900 
he became editor of the CenrTrRaAL LAw 
JourNAL, which position he held until his 
death. What his rare worth as editor has 
been, all readers of the Journal know. He 
gave to this work the best of his broad 
scholarship, abundant energy and whole- 
some, progressive spirit. He has, moreover, 
kept the columns of the Journal open to the 
discussion of matters of interest to the Bar 
and particularly to the American Bar Asso- 
ciation, of which he was an active and loyal 
member. 

He was the author of American Advo- 
cacy, published in 1904, and a work on Con- 
flict of Laws, published in 1914. 

For many years he was lecturer on the 
Law of Real Property and Conflict of Laws 
in St. Louis University Institute of Law. 

To the American Bar Association there 
was none more loyal, and few, if any, more 
useful. In 1917 he was appointed by Gov- 
ernor Gardner as one of the members: of 
the Conference of Commissioners on Uni- 
form State Laws, which works in harmony 
with the American Bar Association. In 
1920 he was chairman of the Committee on 
Publicity, and in 1921 chairman of the 
Committee on Arbitration of this Confer- 
ence. 





He was chairman of the Committee on 
Uniform State Laws of the Missouri Bar 
Association, and gave much time and 
thought to this subject. The Uniform Bills 
of Lading Act and the Uniform Warehouse 
Act came in for his attention. He also ap- 
peared before the legislature at recent ses- 
sions to urge the passage of the Uniform 
Sales Act. 

In both the American and State Bar As- 
sociations and through the Journal he has 
been an untiring advocate of the reform 
of judicial procedure. In this work he was 
a friend and ally of Mr. Thomas W. Shel- © 
ton, of Norfolk, Virginia, Chairman of the 
American Bar Association Committee on 
Uniform Judicial Procedure. Mr. Shelton 
speaks in but modest terms when he wires: 
“The Bar, the state, society and journal- 
ism have lost a noble, fearless and unself- 
ish member at the height of his intelligent 
usefulness.” 

As a lawyer and as a citizen he was a 
progressive. ‘Both in his profession and as 
a citizen he had the courage and vision of 
the reformer combined with the practical 
sense of the advocate and statesman. In his 
work as a lawyer, whether in the courts, at 
the editor’s desk, in the lecture room of the 
schools, or in bar associations, he sought 
to make straight and easy the paths that 
should lead to equal and exact justice. 

As a citizen he has always stood for what 
he conceived to be just and right, regard- 
less of popular fancy or favor. Many just 
but unpopular causes have found in him an , 
able and dauntless advocate. 

In 1921, Governor Hyde appointed him 
a member of the Board of Election Commis- 
sioners of the city of St. Louis, which posi- 
tion he held at the time of his death. To 
the board’s work he was giving the very 
best of his ripe judgment, practical sense 
and patriotic devotion. 

Mr. John B. Edwards, Chairman of the 
Board of Election Commissioners, says of 
his work as a member of the board: 

“During practically the entire year of 


1921, Mr. Robbins served as Secretary of 
the St. Louis Election Board. To this work 
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he unstintingly gave his time and energy. 
In the various legal questions which arose 
he took a lively interest, investigated the law 
and contributed much toward their. solu- 
‘tion. He was well grounded in the law, 
careful in his decisions, judicious in his 
suggestions of policies to be adopted and 
possessed of a large fund of common sense. 
He gave himself whole-heartedly to an ef- 
fort to secure for the city clean elections. 
He helped formulate laws which seemed to 
be necessary for enactment and gladly re- 
sponded to all requests for service. His un- 
tiring effort to select good men for judges 
and clerks must have contributed somewhat 
to the cause of his illness. In his shirt 
sleeves he worked day after day, interview- 
ing citizens who were being examined as to 
their qualifications for judges and clerks, 
and in making selections of those who are to 
serve from those so examined. Up to the 
night of his illness he was at the board’s 
office from morning until night, working 
faithfully, earnestly, and prompted by a 
keen desire to do his best. By those who 
worked with him in this position he wil) 
be greatly missed. It almost seems as if 
the place cannot be filled by another so well 
equipped to render the service.” 

Amid all of his activities as a lawyer and 
as a citizen he was a loyal and active work- 
er in his church. Indeed, he was one of 
the city’s finest examples of the educated 
Christian ia professional and civic life. 

CuHarLES M. Hay. 








NOTES OF IMPORTANT DECISIONS. 





RIGHT OF SCHOOL BOARD TO REQUIRE 
GRADUATES TO APPEAR IN CAP AND 
GOWN TO RECEIVE DIPLOMAS.—Some 
people will hail a recent decision of the Su- 
preme Court of Iowa as a triumph of democ- 
racy because it sustained the rebellion of a 
group of six girls who refused to don caps and 
gowns at a high school graduation. Valen- 
tine v. Independent School District of Casey, 
183 N. W. 434. On the contrary, while the 
incident itself is trifling and should never have 
been made the subject of litigation, the prin- 
ciple itself is an important one. In the first 
place the weakness of democracy today is the 
growing disrespect for authority. If the youth 
of the land are to be encouraged in refusing 
to obey reasonable regulations of their school 





life, they will not be keen to obey the more 
important and severer restrictions upon the 
conduct of those who assume the obligations 
of adult citizenship. 

The Court, in sustaining the issuing of a 
writ of mandamus, said: 


“Conceding appellant’s contention that there 
was a rule formerly adopted and effective at the 
time in question, we hold that such rule is un- 
reasonable and a nullity as a condition pre- 
cedent to receive the honors of graduation and 
a diploma. The wearing of a cap and gown 
on commencement night has no relation to 
educational values, the dicipline of the school 
Scholastic grades, or intellectual advancement. 
Such a rule may be justified in some instances 
from the viewpoint of economy, but from a 
legal viewpoint the board might as well at- 
tempt to direct the wearing of overalls by the 
boys and calico dresses by the girls. The en- 
forcement of such a rule is purely arbitrary, 
and especially so when the offending pupil has 
been passed for graduation after the perform- 
ance on her part of all prescribed educational 
requirements. We are not questioning the 
propriety of wearing caps and gowns. It is a 
custom we approve. The board may deny the 
right of a graduate to participate in the pub- 
lic ceremony of graduation unless a cap and 
gown is worn. * * * The issuance of a diploma 
by the school board to a pupil who satisfac- 
torily completes the prescribed course of study 
and who is otherwise qualified, is mandatory, 
and, although such duty is not expressly en- 
joined upon the board by statute, it does arise 
by necessary and reasonable implication.” 


Our quarrel with this decision is that it 
takes no account of the necessity of dicipline. 
To know how to obey superior authority is 
as important as to know how;to find the length 
of the hypotenuse of a right angle triangle. 
A boy who fails in deportment ought not to be 
allowed to graduate from any school. At any 
rate it seems to us that a board of education 
should be allowed some discretion in the con- 
trol of the pupils under their care until the 
diploma or degree has been conferred. 





ERECTION OF GARAGE AS VIOLATION OP 
RESTRICTION AGAINST STABLE. — The 
Court in Perpall v. Gload, 190 N. Y. Supp. 417, 
holds that a covenant not to erect a barn or 
stable is broken by the building of a garage. 
“The last point to be considered is whether the 
erection by the defendant of a private garage 
violates the restrictions against a private sta- 
ble. The covenants in the deeds to Moon and 
the agreement with Scott prohibited the erec- 
tion of any building costing less than $5,000, 
with the exception only of a barn or stable, 
providing such barn or stable is erected on that 
part of the premises conveyed lying west of a 
line drawn parallel with East Nineteenth street 
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and distant 70 feet westerly therefrom. This 
imposed upon the grantee the necessity of 
choosing whether she desired any garage at all 
or 2% garage which should not stand closer to 
East Nineteenth street than 70 feet. The same 
necessity confronts her grantee, the present de- 
fendant. In my opinion the building of de- 
fendant’s garage within 70 feet from East Nine- 
teenth street is a violation of the original cov- 
enant.” 








RECENT DECISIONS IN BRITISH 
COURTS — INTERESTING 
POINTS IN INSURANCE LAW. 





There is no subject of greater practical 
importance than insurance. When a loss 
occurs, the question is immediately asked 
—Are the property or goods insured ?— 
and the ruling consideration then simply 
is—How the loss can be made good. 


This question is often complicated by 
conditions and exceptions in insurance 
policies, but when one considers the vast 
number of claims that insurance com- 
panies must settle, we do not think it 
can be alleged against them that they are 
unduly insistent on technical objections 
to claims. It may be assumed, indeed, 
that claims are only contested for very 
good reason, and this influence is sup- 
ported by the fact that in comparison 
with the volume of business transacted, 
insurarice cases in the Courts are not rel- 
atively numerous. 

We notice from the review of note- 


worthy decisions of the judicial year ' 


which always appears in the Law Times 
Journal in the month of September that 
there have been several insurance points 
under consideration during the past ses- 
sion and with acknowledgements to our 
contemporary we give some typical rul- 
ings on the different branches of insur- 
ance practice. 

Dealing first with marine insurance, 
we find the House of Lords decision in 





Mountain v. Whittle There was here 
a time policy on the plaintiff’s houseboat 
whilst anchored in a creek off Netley 
“with liberty to shift,” and there was a 
clause including all risk of docking and 
going on gridiron as may be required. 
The plaintiff arranged to have the boat 
put on the gridiron, and engaged a low- 
powered tug for the purpose of taking 
the boat to the gridiron. A larger tug 
was sent, and on arrival it was found that 
the houseboat had been strained, and she 
eventually sunk. In an action on the pol- 
icy, Mr. Justice Bailhache was in favor 
of the insured as regards facility to shift, 
but against him as regards docking, but 
the Court of Appeal took just the oppo- 
site view, being in the insured’s favor as 
regards the docking clause, but against 
him as regards the shifting facility. The 
House of Lords agreed with this, holding 
that the words “with liberty to shift” 
are to be construed as an extension of the 
scope of the policy, which would otherwise 
only protect the boat while actually anchored 
in the creek. Without it the craft would 
have been unprotected during the many 
small movements required from time to 
time, and the policy would not cover a 
movement of some seven miles towards the 
gridiron. The House of Lords, to begin 
with, gave no force to the argument that 
the docking clause was to be depreciated be- 
cause it was a stamped clause. It was held 
that the clause relating to the creek did not 
dominate the policy to such an extent as to 
override the other clauses. No reasonable 
meaning could be attached to the docking 
clause unless it is made to cover the voyage 
to the gridiron. ‘The case is rather curious 
also for the vague locality given to the ex- 
pression “a creek off Netley.” The spot 
where the houseboat lay seems geographi- 
cally to be incapable of falling within the 
description. Again, a point was argued to 
the effect that the insured was proposing 


to place his boat in a certain spot which 


! 
(1) 125 L. T. Rep. 193; (1921) A. C. 615. 
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would have been outside the policy alto- 
gether. As the owner had given no inti- 
mation to the insurers as to abandoning the 
policy and could always change his mind, 
the House of Lords declined to transform 
any mental intention of his into an elec- 
tion which would affect him as between 
himself and the underwriters. As regards 
the loss being due to a peril of the sea, the 
House of Lords took note of the large bow 
wave occasioned by the powerful tug, which 
wave made its way into the houseboat 
through defective seams, and they held that 
this breast wave occasioned the loss. 

James Vale and Co. v. Van Offen and 
Co. Limited,? decided by Mr. Justice Roche, 
was a claim by merchants in Leeds against 
shipping agents. The plaintiffs engaged 
the defendants to send some linen goods to 
Barcelona on the terms of a consignment 
note on which was written by the plaintiffs 
“insure against all risks.” The bale was 
never traced. The plaintiffs found them- 
selves unable to recover under the policy 
taken out by the defendants, and they now 
sued them for the value of the lost bale. 
The defendants had a floating policy cover- 
ing them against sea risks and other risks, 
and they made a declaration of the plain- 
tiffs’ goods and endorsed on it to include 
theft, pilferage, etc. Mr. Justice Roche 
held that the words “insure against all 
risks,” while ambiguous, did justify the 
agent in construing them as he had done, 
and that they did not necessarily mean a 
policy going beyond marine insurance and 
insuring against all risks of every kind 
whatever. Such a policy might not have 
been procurable on any terms. The action 
was held to fail. It will be noted that these 
proceedings were not against the insurers, 
and the learned judge expressed no opinion 
as to whether or not they were liable on 
the policy as it stood. 


A case decided by the Court of Appeal 
may be mentioned, for it deals with an im- 
portant point as to disclosure to the under- 


(2) 37 Times L. Rep. 367. 





writers, before the contract is concluded, 
of every material circumstance known to 
the insured. Mann Macneal.and Co. Lim- 
ited v. General Marine Underwriters Lim- 
ited* turned upon those provisions to be 
found set out in extenso in the Marine In- 
surance Act 1906. The plaintiffs were a 
firm of brokers acting for American own- 
ers of a schooner. The hull and machinery 
were insured for a round voyage from U. 
S. A. to places in: France and back again. 
The schooner was built of wood, with aux- 
iliary motor engines 
Petrol was carried in tanks in the engine 
room ‘to the extent of some 400 gallons. 
The fact that the owners had, before in- 
suring, agreed to carry 2500 drums of gas- 
oline from U. S. A. to France was not dis- 
closed to the insurers. A voyage to France 
was safely performed, but the schooner 
was totally burnt on the return voyage. The 
defense included a plea of concealment of 
a material fact, and Mr. Justice Greer de- 
cided accordingly. The Court of Appeal 
took the view that the underwriter waives 
any information to him in relation to what 
may be called a parcel of ordinary cargo 
and there was no evidence to show that 
nowadays petrol in iron drums was an or- 
dinary form of merchandise in an ordinary 
cargo, and the Court of Appeal further 
thought that the disclosure of the ship be- 
ing a wooden vessel with motor engines 
was a disclosure of a vessel specially and 
dangerously liable to fire loss, and Lord 
Justice Bankes looked upon the case as one 
of waiver rather than one of disclosure. 
Lord Justice Younger particularly draws 
attention to the faulty construction of these 
American war products and their grave lia- 
bility to becoming saturated with oil, and 
mentioned that many underwriters would 
take no line on such vessels, for their record 
of loss was abnormally high. Judgment 
was given for the plaintiff, Lord Justice 
Younger pointing out that every nervous 
underwriter can always protect himself by 


(3) 124 L. T. Rep. 778; (1921) 2 K. B. 300. 


run with fuel oil. | 
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a clause of warranty, or by inquiry, and, 
if there were on the part of the insuring 
broker any fraudulent concealment the un- 
derwriter would be relieved unless the 
fraudulent broker discharged the burden of 
proving affirmatively that the fraud which 
he perpetrated to influence the underwrit- 
er’s judgment was in fact in no way effective 
to lead him to accept the risk. 


Among the cases dealing with insurance 
agdinst fire risks we find one which raises 
a difficult question on a warranty. Curtis’s 
and Harvey (Canada) Limited (in Liqui- 
dation) v. North British and Mercantile 
Insurance Company Limited* was a case 
in which under a Canadian statute certain 
conditions are, as against the insurer, to be 
deemed a part of every fire policy, and no 
variation of them is to be binding on the 
insured unless it is printed on the policy 
in a certain manner. The appellants were 
insured by the respondents against fire in 
buildings forming a part of a T. N. T. fac- 
tory. As is well known, this substance is 
liable on some occasions, when subjected 
to fire, to explode with terrific violence. The 
policy contained a warranty “free of claim 
for loss or damage caused by explosion of 
any of the materials used on the premises.” 
These words were inserted on the proposal 
form, but were not printed on the policy in 
the required manner so as to constitute a 
variation. The statutory conditions would 
make the respondents liable for all loss 
caused by any-explosion. The facts dis- 
closed the occurrence of a fire followed by 


‘an explosion of T. N. T., theh more fires 


and more explosions, and in the end the 
building were practically demolished. The 
case was a claim upon the insurers. As the 
case proceeded from court to court there 
was revealed a striking divergence of ju- 
dicial view as to the effect of the policy in 
conjunction with the variation and the stat- 
utory conditions. It was argued that the 
warranty relieved the insurers from loss by 
explosion whether it was the originating 


(4) 124 L. T. Rep. 259; (1921) A. C. 303. 


cause of it or an incident in it, and this war- 
ranty substantially reduced the premium 
and was to be treated as effectual although 
not printed in the prescribed form. The 
Judicial Committee realized that T. N. T. 
would sometimes burn without exploding, 
and at other times would explode, and they 
thought that the parties contemplated the 
possibility of explosion either as an incident 
or as the precurser of a fire. They regarded 
the words in the proposal as applying gen- 
erally to the whole risks in which explosion 
takes a part rather than as confining them 
to the one special case provided for by a 
statutory condition to the effect that when 
the original case of fire is explosion the in- 
surers are liable. The effect of the statu- 
tory condition was to make a hard-and- 
fast rule that every fire policy shall have 
statutory conditions, and that they can only 
be varied by certain methods being adopted. 

If not varied, they remain in force, but 
other stipulations could have force in so 
far as they may define or limit the risk 
without contradicting the statutory condi- 
tions. Applying these principles, it was 
held that the insurers were warranted free 
from explosions of every sort except such 
explosions as the statutory condition would 
include, and that that condition dealt with 
an explosion originating a fire and not the 
converse case of explosion incidental to fire. 
The warranty was, therefore, given effect, 
and it was ordered that there should be in- 
quiry as to the loss attributable respectively 
to explosion and fire. 

In regard to unemployment insurance, 
Re Junior Carlton Club,® a decision of Mr. 
Justice Roche, is interesting. It illustrates 
a long series of club servants who are re- 
garded as domestic servants and as such 
not liable to the obligations or entitled to 
the benefits of the Unemployment Insur- 
ance Act, 1920. The club was not carried 
on for a profit, but the Minister of Labor’ 
tried to force the club to treat them as em- 
ployed persons within the Act. This de- 





| (5) 152 L. T. Jour. 38. 
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cision should be compared with another by 
the same judge in Ex parte Woollands Lim- 
ited,© where two employees engaged as 
housemaids in a drapery hostel, and as 
waitresses for the shop hands, were treated 
as employed in the general business and as 
“employed persons” within the Act. 

A most important decision by Mr. Justice 
Bailhache in Tinline v. Whitecross Insur- 
ence Company,’ deals with insurance in a 
motor-car policy as regards third-party lia- 
bility. The plaintiff had an accident which 
resulted in the death of one person and in- 
jury to two others: The defendants sought 
to excuse themselves on the ground that the 
plaintiff was committing criminal acts, be- 
ing drunk and driving to the common dan- 
ger, and that the insurance was contrary 
to public policy. Mr. Justice Bailhache held 
that the plaintiff was driving at an exces- 
sive speed, but was not drunk, and he gave 
judgment in the plaintiff’s favor, holding 
that the policy indemnified the plaintiff 
against all liability for claims made against 
him by reason of the accident, together with 
the cost of repairing the car and costs in- 
curred in actions. 

Donatp Mackay. 


Glasgow, Scotland. 
(6) (1921) W. N. 247. 
(7) 151 L. T. Jour. 434. 








RIGHT TO DESTROY INFECTED 
PLANTS AND ANIMALS UNDER 
THE POLICE POWER. 





The police power of the general gov- 
ernment, and of the local governments 
within the state, is as interesting as well 
as a large subject, which has been aptly 
characterized as “the overruling law of 
necessity,” in the general interest of the 
welfare of the people of the state or of 
the more restricted community. It is 
not possible within the scope of a single 
‘article to give, much less discuss the fun- 
damental principles governing this im- 
portant department of the law. In this 


*All copyright interest reserved by James 
M. Kerr. 





article attention will be confined and re- 
stricted to that department of the police 
power of government under which it is 
enabled to deal with pests and pesti- 
lences, deleterious parisites in plants and 
animals, and with contagious diseases in 
animals and plants; and especially as re- 
lates to parasitic fungi in plants which 
are injurious to communities and general 
public welfare, and for that reason a pub- 
lic nuisance. 

Periodic visitations of blight and mil- 
dews destroying cereal crops, have been 
with us, observed and recorded, since the 
earliest ages of civilized man of which 
we have any trustworthy account. The 
Old Testament contains a dozen or more 
references to such scourges. The Greeks 
had a knowledge of the epidemic-nature 
of wheat-rust, and Aristotle has a refer- 
ence to it three hundred and fifty years 
before Christ. The Romans knew such 
epidemics well, and their philosophers 
speculated upon the causes.’ During the 
Middle Ages their ravages are recorded 
as famines and pestilences. The inter- 
esting Rouen Law of Loverdo is possibly 
the first systematic effort made to com- 
bat such evils. Smut in wheat was a well- 
known evil in the seventeenth century, 
we infer from the fact that Shakespeare 
makes Edgar, thrust out into the cold and 
stormy night by his unfilial daughters, 
speak of Gloster as “Flibbertigibbet,” 
and among the other monstrous evils he 
inflicts declares that he “mildews the 
white whedt,’” and later on makes Cor- 
delia speak of ' 

“Darnel, and all the ill weeds that grow 

In our sustaining corn.”® 

In the year 1679, Malpighi published an 
excellent account of the phenomenon of 
“rolling-leaf,” giving figures of the gall 
insect’ producing the same, and in 1682 
Drew published a good description of the 


(1) State ex rel. Hawley v. Nelson, 22 S. D. 
26. 33,15 L. R. A.(N. S.) 188, 115 N. W. 93. 

(2) King Lear, Act III, scene IV, 11109, 110, 

(3) Id. Act IV, scene IV, 11, 9, 10. 
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leaf-mining caterpillar. In the eighteenth 
century more academic treatments began 
to appear; but it was not until the well- 
established theory of nutrition in the 
higher plants was formulated as the re- 
sult of the investigations and labors of 
De Saussuse, Ingenhouss, and Dr. Priest- 
ly, that the way was prepared for an ac- 
curate knowledge of the true character 
of, and of the devastating effects of, par- 
asitic fungi in plants, first made known 
through De Barry in 1866. Since that 
time rapid progress has been made in 
plant cytology, escology and pathology, 
so that now the government has that full 
and accurate knowledge of the causes of 
plant diseases, as well as of the causes 
of diseases in animals, which enables it 
to legislate intelligently and effectually 
upon the subject. In fact this accurate 
information has become such common 
knowledge that the courts are warranted 
in and do take judicial notice of the fact 
that trees—and especially citrus, decidi- 
ous fruit trees—and other forms of plant 
life, are subject to destructive communi- 
cable diseases produced by parasitic 
fungi.‘ 


In many, if not most, of the states, 
statutes have been passed in which it is 
sought to regulate and eradicate plant 
pests and contagious diseases. In their 
general provisions such statutes are con- 
stitutional,.as being clearly within the 


(4) State v. Main, 69 Conn. 123, 61 Am. St. 


” Rep. 30, 36 L. R. A. 623, 37 Atl. 80 (the “yellows” 


in peach trees is of a serious character, ordi- 
narily resulting in the death of the tree affect- 
ed is a fact of common knowledge, of which 
the eourt had a right to judicial notice or knowl- 
edge); Grimes v. Eddy, 126 Mo. 168, 179-180, 47 
Am. St. Rep. 653, 26 L. R. A. 638, 28 S. W. 756 
(court will take judicial notice of the nature 
and contagious character of “Texas fever” in 
cattle); State éx rel. Hawley v. Nelson, 22 S. D. 
26, 33, Ib L. R. A. (N. S.) 138, 115 N. W. 93 
(court may take judicial notice of the fact that 
trees and other forms of plant life are subject 
to destructive communicable diseases). Teague 
v. Call, Ventura County Superior Court, April 
14, 1921, following doctrine in County of Los 
Angeles v. Spencer. 126 Cal. 670, 77 Am. St. Rep. 
217, 59 Pac. 202, citing also County of Riverside 
v. Butcher, 133 Cal. 324, 65 Pac. 745. 





police powers of the state,° but they must 
not go further than is absolutely neces- 
sary to effect their purpose and eradicate 
the evil at which they are aimed;* and 
they must not, in detail of working of 
the minor provisions and in the modus 
operandi, violate the provisions of the 
state statute;’ but these latter are mere 
matters of detail and formality which in 
no way affect the general right to enact 
such laws or the fundamental principles 
upon which the police power of the state 
rests. 


Thus, a statute providing for the ap- 
pointment by the governor of a state 
board of horticultural commissioners to 
carry out the objects and provisions of 
the law to eradicate fruit tree pests and 
contagious plant diseases, which state 
board is given power to compel the coun- 
ty commissioners of each county of the 
state to select for their county a fruit- 
inspector from three names submitted to 
them by» such state board, which fruit- 
inspector when selected shall have the 
power to appoint assistants, such fruit- 
inspector and assistants to be under the 
control of the state board, but to be paid 
by the county in which he is appointed, 
was held to be violative of the provisions 
of the state constitution providing for 
and guaranteeing local self-government 
and prohibiting the state from levying 
county taxes.* Likewise it has been said 
that such a law providing for the ap- 
pointment of the fruit-tree inspector in 
each county of the state shall be made 
by the boards of supervisors of the re- 
spective counties, is violative of a consti- 


(5) State v. Main, 69 Conn. 123, 61 Am. St. 
Rep. 30, 26 L. R. A. 623, 37 Atl. 80, 37 Atl. 80; 
Balch v. Glenn, 85 Kan. 735, Ann. Cas. 1913a, 
406, 438 L. R. A. (N. S.) 1080. 119 Pac. 67; State 
ex rel. Hawley v. Nelson, 22 S. D. 23, 15 L. R. A. 
(N. S.) 138, 115 N. W. 93. and Smith v. St. Louis 
& S. W. R. Co., 181 U. S. 248, 45 L. ed. 847, 21 
Sup. Ct. Rep. 603. 

(6) See foot note 18 and text. 

(7) See cases in foot notes 9 and 10, this note. 


(8) State ex rel. Wright v. Stanford, 24 Utah 
148, 66 Pac. 1061. 
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tutional provision requiring that the leg- 
islature shall provide for the election of 
all county officers.’ 

The general rule may be said to be 
well-established that the police power of 
the state is a primary attribute of gov- 
ernment. This is now generally recog- 
nized, and no definite limitation upon 
the subject over which that power may 
operate can safely be laid down; the gen- 
eral public welfare being the only thing 
that governs in determining whether an 
attempted exercise of the police power 
by the state is valid or invalid. This 
power has been described as being as 
broad as the public welfare and as strong 
as the afm of the state and characterized 
as “the over-ruling law of necessity.” Yet 
this extraordinary power must be exer- 
cised in such a manner as not to be op- 
pressive or to deprive any individual of 
the fundamental rights of an owner. It 
cannot be used as an instrument to pro- 
mote business interest in one section of 
the country to the exclusion of business 
therefrom not originating therein; that 
is to say, it can not be used as a fulcrum 
to secure to local business men an advan- 
tage over business men located elsewhere, 
without just cause, which must be an injury 
t othe general public welfare of the state or 
community, and must be fully ascertained 
and determined before the provisions of the 
law will apply, though the law be valid. 

Statutes providing for the control and 
eradication of pests and contagious dis- 
eases in plants and contagious diseases 
in horses—for the matter in both in- 


(9) State ex rel. Egbert v. Blumberg, 46 
Wash. 270, 89 Pac. 708. But where a county 
inspector appointed under such a statute, act- 
ing and operating in connection and co-opera- 
tion with the state horticultural commissioner, 
inspected fruit trees and found them to be in- 
fected, whereupon they were destroyed under 
the statute; on suit by the owner to recover 
damages for the destruction of his trees, an 
answer setting up the fact of inspection and 
infection as a justification for the act of de- 
struction, is good as against a demurrer, be- 
cause the demurrer admits the infection of the 
trees—Shafford v. Brown, 49 Wash. 307, 95 Pac. 
270. iy 





stances is governed by the same prin- 
ciples of law and public policy—usually 
provide for the destruction, .against the 
will of the owner and without compensa- 
tion to him, and such provisions are up- 
held on the ground that the property is 
not taken for a public use, and that the 
destruction is required for the prevention 
of the spread of the disease, in the inter- 
est of the common welfare ;*° and a pro- 
vision putting upon the owner the burden 
of paying the cost of destruction, which 
cost is made a lien upon the land and col- 
lectible in the same manner as taxes are 
collected, has been upheld as well. 

This is placed under the general doc- 
trine that all pests, noxious weeds, and 
contagious diseases are combatted, con- 
trolled, or exterminated under the exer- 
cise of the police power of the state in 
the interest of the common welfare of 
the people of the whole state. Persons 
infected with contagious diseases, or hav- 
ing been exposed to them, may be segre- 
gated and quarantined (§§ 3059 et seq., 
post); horses afflicted with glanders, or 
fruit trees infected with noxious pest may 
be destroyed, as to the latter in the man- 
ner provided in above section. But to 
justify on legal grounds the quarantine 
or destruction the fact warrant such ac- 
tion under the law must be found to exist 
and established as a fact, and not other- 
wise.'? 

In such cases the destruction of the in- 
fected object is always, in the very na- 
ture of the case, a matter of urgency, and 
more or less arbitrary power and discre- 
tion is lodged in the officer of the state 
charged with carrying the law into exe- 


(10) State v. Main, 69 Conn. 123, 61 Am. St. 
Rep. 30, 36 L. R. A. 123, 37 Atl. 80; State ex rel 
Hawley v. Nelson, 22 S. D. 26, 15 L. R. A. (N. 
S.) 138, 115 N. W. 93. 

(11) Balch vy. Glenn, 85 Kan. 735, Ann. Cas. 
1913a, 406, 48 L. R. A. (N. S.) 1080, 119 Pac. 67. 

(12) See Smith v. Bonifer, 154 Fed. 883 
(where the sheep were not in fact infected); 
Richter v. State, 16 Wyo. 497, 95 Pac. 51 (where 
it was merely “suspected” that the sheep were 
infected). 
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cution. But some of the statutes go far- 
ther than vesting an ordinary discre- 
tion in those cases in which the fact of 
affection is established, and authorize the 
officer charged with the enforcement of 
the law to act when he has a reasonable 
cause to presume that the particular 
thing, animal or object is infected; this, 
however, is thought to be going farther 
than the fundamental principles govern- 
ing the doctrine of police power warrant 
or constitutional provisions permit. No 
mere presumption, however strong, is in 
and of itself sufficient, either on reason 
or authority, although the contrary was 
held in the case of Teague v. Call.° The 
absolute existence of the thing or fact 
provided against must not only exist, 
but it must be found and established as 
a fact to exist, before the provisions of 
the law can become operative; because 
it is not all animals, trees, etc., that are 
condemned as a nuisance and authorized 
to be dealt with in the manner provided. 
Such extraordinary and arbitrary powers 
as the above section and similar laws 
confer, can not be legally or safely dele- 
gated to an individual as the agent of the 
state to be exercised upon his mere sus- 
picions, “reasonable cause to presume” 
amounting to nothing more than a “mere 
suspicion” in those cases—as are likely 
to happen—in which the party to whom 
the powers are delegated does not exer- 
cise (1) common sense, or (2) good faith, 
in either of which cases he will find 


“reasonable cause to presume” with or 


without any just or legal and justifiable 
‘cause; and the decisions all condemn 
powers thus loosely granted; do not ren- 
der decisive the action of the person to 
whom granted."® 


It matters not whether the thing infect- 
ed be fruit trees infested with a parasitic 
pest or a contagious disease, or animals 
having a contagious and incurable dis- 


(18) See Fisher v. McGirr, 76 Mass. (1 Gray) 
1, 61 Am. Dec. 381. 





ease, the principle underlying and gov- 
erning the case is the same. ‘The fact 
of the existence of the disease or pest 
provided against in the statute must be 
first established as a fact before the ani- 
mal or the fruit trees, or other property 
is subject to the law and the officer 
charged with the execution of that law 
empowered to act in the premises. In 
many states statutes have been passed, 
in the exercise of the police power of the 
state, providing for and regulating the 
killing of animals infected with certain 
contagious diseases. The question under 
discussion came squarely before the Su- 
preme Judicial Court of Massachusetts 
under such a statute which declares all 
horses found to be infected with farcy 
or glanders to be a nuisance, and directs 
certain commissioners to order them to 
be killed. This was clearly within the 
police powers of the state.* The Court 
held that, while the legislature had the 
undoubted power to declare horses af- 
fected with farcy or glanders to be a pub- 
lic nuisance, and to authorize them to be 
killed without compensation to the own- 
ers, it could not make the decision of an 
ex parte board conclusive of the fact that 
a particular horse was so diseased, and 
deprive the owner of his right to be 
heard, and to have a trial as to the fact 
by a jury, to determine whether or not 
the animal was affected by or infected 
with the disease specified in the statute; 
that a trial by jury, only, satisfies the re- 
quirements of the bill of rights of the 
state constitution, providing that no per- 
son shall be deprived of his property ex- 
cept by the judgment of his peers or the 
law of the land.*® 

This decision is in accordance with the 
general principle of law which makes in- 
valid provisions in the statute for the 


(14) Newark & S. O. Horse Car R. Co. v. 
Hunt, 50_.N. J. L. 308, 12 Atl. 697. 


(15) Miller v. Horton, 152 Mass. 540, 23 Am. 
St .Rep. 850, 10 L. R. A. 116, 26 N. E. 100, follow- 
ing Fisher v. McGirr, 76 Mass. (1 Gray) 1, 61 
Am. Dec. 381 and citing other cases. 
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summary disposition or destruction of a 
man’s property, whether the statute is 
passed under the police power of the 
state or otherwise; the items of notice 
an opportunity to be heard, and due pro- 
cess of law, are essential to validity.” 
The state of Wyoming has a quaran- 
tine statute relating to the quarantine of 
sheep, which is in its provisions very sim- 
ilar to some of the provisions of the above 
section, providing that a sheep inspector 
may quanantine sheep affected or infected 
with a contagious or infectious disease, or 
“supposed to be so affected.” The Su- 
preme Court of that state says: “The law 
is essentially of that nature, that the pro- 
tection sought and the object to be at- 
tained must be by a summary method; 
the law must act and act quickly through 
its agents, who are clothed with certain 
powers in the performance of the duty. 
The power can not be used arbitrarily 
nor oppressively,. but only in such cases 
and in the manner prescribed by statute, 


(16) See among other cases: Ark. Ross v. 
Desha Levee Board, 83 Ark. 176, 119 Am. St. 
Rep. 137, 21 L. R. A. (N. S.) 699, 103 S. W. 380 
(summary destruction of hogs). Cal. Modern 
Loan Co. v. Police Court, 12 Cal. App. 590, 108 
Pac. 56 (summary disposition of property taken 
under search warrant). Colo. Jenks, v. Stump, 
41 Colo. 381, 124 Am. St. Rep. 137, 15 L. R. A. 
(N. S.) 554 93 Pac. 17 (discretion of humane 
officer summarily to take charge of, etc., neg- 
lected, abandoned, etc., animals). Ill. Polar 
Wave Ice & Fuel Co. v. Alton Branch, 155 III. 
315, and Ind. Loesch v. Koehler, 144 Ind. 278, 
35 L. R. A. 682, 41 N. E, 326, 43 N. E. 129 (statute 
authorizing agent of humane society to summar- 
ily kill animals neglected, injured, or diseased 
past recovery, unconstitutional). Me. King v. 
Hayes, 80 Me. 206, 13 Atl. 882 (authorizing hu- 
mane agent to summarily condemn and kill, and 
to conclusively fix value). Mo. Lowry v. Rain- 
water, 70 Mo. 152, 35 Am. St. Rep. 420 (sum- 
mary destruction forthwith of gaming device). 
Mont. Chauvin v. Valiton, 8 Mont. 451, 3 L. R. A. 
194, 20 Pac. 658 (summary seizure and sale of 
property used in an occupation for which a 
license tax is charged). Neb. McConnell v. Mc- 
Killop, 71 Neb. 712, 115 Am St. Rep. 614, 8 Ann. 
Cas. 898, 65 L. R. A. 610, 99 N. W. 505 (summary 
seizure and forfeiture by game warden, of gun 
used by person in violation of game laws). Va. 
Boggs v. Com., 76 Va. 989 (sumary forfeiture 
of vessel used in violating “oyster law’). W. 
Va. Woods v. Cottrell, 55 W. Va. 476, 104 Am. 
St. Rep. 1004, 2 Ann. Cas. 933, 69 L. R. A. 616, 
47 S. E. 279 (summary destruction of gambling 
apparatus used in violation of laws). 





which, being penal in its nature, must be 
construed strictly. We doubt whether 
the legislature has the power to lodge 
in one man or set of men the authority to 
deprive a man of his right to the control 
and custody of his sheep because the in- 
spector or any one else suspects that they 
are infected with scab.” ‘The Court held, 
“upon principal and upon authority,” that 
the summary decision of the inspector 
upon the question whether the sheep had 
been exposed to disease was not final; 
that the question is one for a jury to de- 
termine.” 
JAMES M. ISERR. 
Pasadena, Cal. 


(17) Richter v. State, 16 Wyo. 497, 95 Pac. 51, 








LICENSES—REVOCATION 





GLASS V. STATE BOARD OF PUBLIC 
ROADS. 





115 Atl. 244. 





Supreme Court of Rhode Island. Nov. 18, 1921. 





Under Motor Vehicle Act, § 7, the power of 
the Board of Public Roads to revoke or re- 
fuse a license to operate a motor vehicle is 
not restricted to cases where the right of the 
public to use the highways in safety is involved 
or where the licensee has actually made use 
of his automobile in the commission of crime, 
but the Board may revoke or refuse a license 
whenever in good faith and in the exercise of 
reasonable discretion they find that the prob- 
able use of his automobile by the licensee would 
be a detriment to public safety, welfare, and 
morals. 





STEARNS, J. This cause was heard on 
the appeal of the State Board of Public Roads 
from a final decree of the superior court, 
whereby the action of the State Board of Pub- 
lic Roads in revoking the license of Leo Glass 
for operating a motor vehicle upon the public 
highways was overruled. 

Glass, who had received a license to operate 
a motor vehicle from the State Board of Pub- 
lic Roads, was notified to appear’ before the 
Board and show cause why his license should 
not be revoked. The specific charge ‘was that 
Glass was guilty of receiving certain goods 
which had been stolen in this state while in 
transit on an interstate railroad. After a 
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hearing the license of Glass was revoked on 
the ground that in the opinion of the Board 
he was an unfit and improper person to be 
licensed to operate a motor vehicle. 

From the transcript of the testimony it ap- 
pears that at the hearing Glass, who was 
represented by counsel, entered a plea of not 
guilty to the charge, that several witnesses 
were sworn and testified, the examination 
being conducted by way of examination and 
cross-examination. 

It further appears that Glass, who was en- 
gaged in the jobbing business on North Main 
street in the city of Providence, bought the 
cotton cloth, etc., not from the thieves, but 
from certain persons who had bought the 
property from the thieves. The price paid 
was less than the market price, and this fact, 
in connection with the knowledge of Glass 
that the vendors were engaged in the business 
of selling and buying poultry throughout the 
state, and not in handling cotton cloth, was 
sufficient, it was claimed, to give notice to 
Glass that the transaction was irregular and 
improper. The stolen goods were delivered 
to Glass by automobile belonging to the ven- 
dors. Glass testified that his suspicions were 
aroused; that he insisted on having a bill of 
sale; that payment was made by his check, 
on the face of which appeared a statement of 
the goods for which payment was made, which 
payment by check, by agreement, was not 
made until after Glass had sold the goods; 
that some of the goods by Glass’ order were 
delivered to reputable dealers by the vendors. 
After the arrest of Glass he gave the authori- 
ties the names of the persons from whom he 
had bought the goods, and as a consequence 
the vendors were apprehended. After their 
arrest and at the hearing one of the persons 
who had sold the goods to Glass made the 


statement that at the time of the sale to: 


Glass they had told him that the goods had 
been stolen. This was denied by Glass, who 
claims that the charge thus made was in- 
spired by the desire for revenge. 

At the time of the hearing the case against 
Glass, who had been bound over to await the 
action of a federal grand jury, was under 
consideration by that grand jury, but no re- 
port thereon had been made. 

By § 8 of the Motor Vehicle Act (chapter 
1354, Pub. Laws 1916) it is provided that any 
person aggrieved by an order of the Board 
may appeal to the superior court by filing a 
petition and setting forth therein the grounds 
of appeal; that said petition shall follow the 
course of equity so far as applicable, and upon 





| 


hearing the court “may review the evidence 
presented before the Board and may in its 
discretion affirm or overrule or modify the 
order of the Board.” At the hearing in the 
superior court, the transcript of testimony 
taken before the Board was presented to that 
court for review, and upon consideration there- 
of the action of the Board in revoking the li- 
cense of Glass was overruled. 

The first question raised by the appeal is: 
Was the action of the State Board warranted 
by the evidence in the case? By § 7 of the 
act it is provided that “the Board may, after 
a hearing of which at least three days’ notice 
in writing has been given to the licensee, for 
any cause it may deem sufficient, enter an 
order suspending or revoking the license of 
any person to whom a license has been is- 
sued;” that the license of any person who has 
been convicted in any court of any violation 
of § 17, which relates to the operation of 
motor vehicles, and § 18, which establishes 
“rules of the road” for automobile drivers, 
may be revoked by the Board upon receipt . 
by it of a certified copy of such conviction. 
Section 22 provides that records of all viola- 
tions of the act shall be kept by the courts, 
and a certified copy of the abstract of the 
record in each case shall be sent by the court 
within 10 days of the time when such case is 
disposed of. The judge of any court may 
make such recommendation to the Board as 
to the suspension or revocation of the license 
of the defendant as he may deem necessary. 
In other sections penalties of fine and im- 
prisonment are provided for violations of the 
act. 

It thus appears that, after conviction in 
any court of any violation of § 17 or § 18, the 
Board may revoke a license after the receipt 
of a certified copy of the record of conviction 
without any hearing of the accused. In other 
cases the Board must give the licensee an op- 
portunity to be heard before revoking his 
license. The Board, however, may properly 
in certain cases suspend a license without any 
hearing; for instance, by § 26 the Board is 
given authority, when death results from an 
automobile accident to forthwith suspend the 
license of the operator of the car, but the 
license cannot be revoked until after an in- 
vestigation is made or a hearing is held by 
the Board. Throughout the statute a dis- 
tinction is made between the right of sus- 
pension and of revocation. The hearing pro- 
vided by the statute is judicial in its nature. 
Section 27. The Board may summon wit- 
nesses, administer oaths, order the production 
of books and documents, and take testimony 
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ot witnesses who are entitled to receive fees 
tor attendance and travel. A failure of a wit- 
ness to appear and testify wnen summoned 1s 
made a misdemeanor. As the hearing 1s a 
judiciai hearing, it tollows that the decision 
ot the Board must be based on legal evidence 
of sufficient weight to support the specific 
charges made. By the terms of the act the 
Board may in its discretion retuse to grant 
a license to any applicant whom for any rea- 
sOn it considers an improper person. A 
broad discretion is thus given to the Board 
which of course must be exercised in a man- 
ner reasonable, and not arbitrary. But the 
power to revoke a license after a hearing is 
more restricted. The words of the act “for 
any cause the Board may deem sufficient” 
must be construed in the light of the other 
parts of the act. The provision for notice 
and hearing restricts the power of the Board 
to act only on the charges made. The Board 
revoked the license on the ground that Glass 
was an unfit and improper person to be li- 
censed. The only support for this finding is 
that the Board found him guilty of a single 
offense of receiving stolen goods. In our 
opinion the evidence is not sufficient to sup- 
port this finding. As the proceeding in this 
case is civil in its mature, even though the 
charge is the commission of a crime, the of- 
fense may be established by the preponder- 
ance of the evidence. Nelson v. Pierce, 18 
R. I. 539, 28 Atl. 806. And it is not necessary 
to prove the fact beyond a reasonable doubt 
as in a criminal proceeding. 

In weighing the testimony we have taken 
into consideration the fact that the members 
of the Board are usually laymen and not law- 
yers. Although in the circumstances it is 
perhaps too much to expect that the estab- 
lished rules of legal procedure should be fol- 
lowed with the exactness required of a court 
of law, yet it is only fair to the accused that 
there should be a substantial compliance with 
the fundamental rules of legal proceedings. 
The bulk of the testimony in this case was 
mere hearsay testimony, which if believed by 
the Board, was highly prejudicial to Glass. 
As this testimony was introduced by the 
Board it undoubtedly was relied upon by them 
in reaching a decision. Although there was 
some other evidence, yet where, as in this 
case, improper and prejudicial testimony is 
found in the record, it must clearly appear 
that after excluding such testimony there is 
sufficient legal testimony to satisfy the re- 
quirement of proof by a fair preponderance 
of testimony. 





The trial justice held that the Board had 
power to revcke or to refuse to grant a li- 
cense only in cases where the right of the 
public to use the highway in safety was in- 
volved; that, as the licensee in this case was 
not accused of any offense which was accomp- 
lished by the use of the automobile or which 
was a result of such use, the action of the 
Board was unwarranted by the statute. We 
do not think that the power of the Board is 
thus limited. The intent of the act is to se- 
cure the safety of the public in the use of the 
public highways, and also, we think, to pro- 
tect the public by preventing the use of the 
automobile for purposes and in ways that are 
injurious to the community. The use of the 
automobile today by the criminal class is a 
menace to the community. By its use the 
commission of crime is made easier and the 
apprehension of the criminal more difficult. 
It is conceded that, if the automobile is used 
in the commission of crime, the license of the 
operator may properly be revoked. But we do 
not think it was the intention of the Legis- 
lature to compel the Board to refrain from 
action until the licensee had actually made 
use of his automobile in the commission of 
crime. By § 13, c. 345, Gen. Laws, it is pro- 
vided that the receiver of stolen goods shall 
be deemed guilty of larceny; in other words, 
he is considered a thief and is punished as 
such. We think that a thief should not be 
permitted to operate an automobile; for as 
long as his character remains unchanged the 
danger of his making unlawful use of the auto- 
mobile is such that the privilege should be 
denied to him. By the act a wide discretion 
is given to the Board, both in the granting 
and the revocation of licenses. But the exer- 
cise of the discretion must be reasonable and 
is subject to review by the courts. Proof of 
the commission of any crime, regardless of 
its nature, however, is not in every case suf- 
ficient to disqualify a person from holding a 
driver’s license. Many violations of law are 
made crimes regardless of the intent of the 
wrongdoer. To refuse to grant or to revoke 
a license because of the commission of such 
an offense, we think, would be unreasonable 
and unwarranted. When, however, the offense 
is of such a nature, or committed in such a 
manner, as to show a deliberate disregard of 
the criminal law, even although the crime is 
not directly connected with the operation of 
an automobile, it may properly be held that 
the wrongdoer is not entitled to hold a license. 

Without attempting in advance to establish 
a rule which will govern all possible cases, 
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we think the Board is warranted in revoking 
or refusing tc grant a license whenever in 
good faith and in the exercise of a reasonable 
discretion they find that the probable use of 
the automobile by the licensee would be a 
detriment to the public safety, welfare or 
morals. 

Our conclusion is that, it proper proof of 
the offense of receiving stolen goods is made, 
the Board in its discretion may revoke the 
license of Glass. The proof is insufficient in 
this case. 

The appeal of the respondent is dismissed, 
the decree of the superior court is affirmed, 
and the cause is remanded to the superior 
court for further proceedings. 


Notre—Power of State to Revoke Automobile 
License.—A license is not a contract, and confers 
only a personal privilege to be exercised under 
the restrictions imposed by law. Foshee v. State, 
15 Ala. pp. 113, 72 So. 685; Yellow Taxicab 
Co. v. Gaynor 82, Misc. 94; 143 N. Y. Supp. 279, 
aff'd 159 App. Div. 893. 

Such license may be revoked for cause at any 
time by the authority which granted it. Ruggles 
v. State, 120 Md. 553, 87 Atl. 1080. 

It has been held that a license cannot be re- 
voked without such cause as will reasonably 
justify revocation. State ex rel v. Baker, 32 
Mo. App. 98, 101; United States v. MacFarland, 
28 App. D. C. 552, 561. 

On the contrary, it has been held that a license 
may be revoked by the state without cause. Doyle 
v. Continental Ins. Co., 94 U. S. 535. 

By accepting a license issued under a statute 
providing for revocation upon the happening of 
certain contingencies, the licensee consents to 
such conditions. Wiggins v. Chicago, 68 Ill. 
372, 378; Stone v. Fritts, 169 Ind. 361, 82 N. E. 
792. 

The repeal of the law imposing or authorizing 
a license does not necessarily revoke the license 
issued under such law. Adams v. Hackett,. 27 
N. H. 289, 59 Am. Dec. 376; Hirn v. State, 1 
Ohio St. 15; Davis v. State, 2 Tex. App. 425; 
431. 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 199. 





Attorney; Relation to Third Person, Solici- 
tation Unsolicited voluntary communication by 
attorney to strange persons ignorant of their 
rights, of facts within the knowledge of the 
attorney, upon which the attorney, without 
other solicitation, is likely to be employed to 
enforce against the national government the 





rights predicated on such facts—Profession- 
ally improper— In the opinion of the Com- 
mittee is it professionally improper for an 
attorney, voluntarily and unsolicited, to com- 
municate to strange persons apparently ig- 
norant of facts upon which claims of substan- 
tial right might be urged or prosecuted by 
them, such facts within the knowledge of the 
attorney and properly learned by him, with- 
out soliciting employment to prosecute such 
rights? 

Would it make a difference if the circum- 
stances would naturally indicate the proba- 
bility that the result of such communication 
would be the employment of the attorney to 
prosecute the right? 

Would it make a difference if the claim pred- 
icated upon the facts should be against the 
national government; or that the facts were 
ascertained by the attorney from unsolicited 
remarks of government employees having 
knowledge of the facts? 

Would it make a difference if the govern- 
ment is about to collect an illegal tax—conceded 
by government officials to be ilegal—simply 
because the tax payer did not know how to 
state his case and the government officials do 
not feel justified or authorized to tell him 
how to do it? 

ANSWER No. 199. 

In the opinion of the Committee, except in 
rare cases warranted, for example, by ties of 
blood, personal relationship or trust obliga- 
tions, it is professionaly improper for an at- 
torney under no moral duty or obligation to 
do so to volunteer to a stranger facts within 
the knowledge of the attorney and properly 
learned by him upon which claims of substan- 
tial right may be urged and prosecuted. As 
the question does not disclose any of the ex- 
ceptional circumstances, the Committee be- 
lieves that the first inquiry should be answered 
in the affirmative and the others in the neg- 
ative. The Committee does not consider that 
the question involves the disclosure of infor- 
mation of public interest by speeches or articles 
in the press or in magazines. 

A majority of the Committee has adopted 
the following reasons for the foregoing answer: 

Canon 28 of the Canons of Ethics adopted 
by the American Bar Association is as fol- 
lows: 


“28. Stirring up Litigation, Directly or 
Through Agents. It is unprofessional for a 
lawyer to volunteer advice to bring a law suit, 
except in rare cases where ties of blood, re- 
lationship or trust make it his duty to do so. 
Stirring up strife and litigation is not only 
unprofessional, but it is indictable at common 
law. It is disreputable to hunt up defects in 
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tities or other causes. of action and inform 
thereof in order to be employed to bring suit, 
or to breed litigation by seeking out those with 
claims for personal injuries or those having 
any other grounds of action in order to secure 
them as clients, or to employ agents or runners 
for like purposes, or to pay a reward, directly 
or indirectly, those who bring or influence the 
bringing of such cases to his office, or to re- 
munerate policemen, court or prison Officials, 
physicians, hospital attaches or others who 
may succeed, under the guise of giving dis- 
interested friendly advice, in influencing the 
criminal, the sick or the injured, the ignorant or 
others, to seek his professional services. A 
duty to the public and to the profession de- 
volves upon every member of the Bar, having 
knowledge of such practices, upon the part of 
any practitioner, immediately to inform there- 
of to the end that the offender may be dis- 
barred.” 


In the final report of the Committee on Code 
of Professional Ethics submitted to the Amer- 
ican Bar Association at the annual meeting 
at Seattle, Washington, in August, 1908, at 
which the Canons of Ethics were adopted, it 
was recommended that certain quotations from 
Sharswood, Ryan and Lincoln be printed with 
the Canons facing the preamble, and this sug- 
gestion was adopted by the Association. The 
quotation from Abraham Lincoln, which is 
one of the three, is particularly apposite to 
Canon 28. It is as follows: 


“Discourage litigation. Persuade your neigh- 
bors to compromise whenever you can. Point 
out to them how the nominal winner is often 
a real loser in fees, expenses and waste of time. 
As a peacemaker, the lawyer has a superior 
opportunity of being a good man. Never stir 
up litigation. A worse man can scarcely be 
found than one who does this. Who can be more 
nearly a fiend than he who habitually over- 
hauls the register of deeds in search of defects 
in titles, whereupon to stir up strife and put 
money in his pocket? A moral tone ought to be 
enforced in the profession which would drive 
such men out of it. 


In the opinion of a majority of the Commit- 
tee the Canon above quoted is expressive of a 
sound principle; and for an attorney volun- 
tarily and unsolicited to communicate to a 
stranger under the circumstances mentioned 
facts within the knowledge of the attorney, 
upon which claims of subsantial right might 
be urged or prosecuted, is tantamount to volun- 
teering advice to bring a law suit and is com- 
prehended within the condemnation of Canon 
28. 


Therefore, as the question does not disclose 
any of the exceptional circumstances specified 
in Canon 28, the Committee believes that the 
first inquiry should be answered in the affirm- 
ative and the others in the negative. 





HUMOR OF THE LAW. 





Passenger: Guard, have I time to say good-bye 
to my wife at the barrier? 

Guard: I don’t know, sir. How long have 
you been married?—Zdinburg Scotsman. 





Cleek. Our golf club is trying to get more 
members and is thinking of improving the 
links. 

Niblick. Better use the money to lay in a 
reserve stock.—New York Sun. 





Physician—“This man’s condition is not due 
to drink. He’s been drugged.” 

Policeman (turning pale and speaking tim- 
idly)—“I’m afraid ye’re right, sir, I drugged 
him all the way—a matter of a hundred yards 
or more.” 





“Nigger prepare to meet yo’ Maker!” 

“Huh. You ain’t talkin to me, boy. I’se been 
to 40 funerals an’ I ain’t fed up yet.” 

“Yeah, an’ if you don't quit foolin’ aroun’ 
me you’s gwine to yo’ forty-fust, an’ you’se 
gwine to be powerful prominent in dat cere- 
mony widout knowin’ anything about it!”— 





A western evangelist makes a practice of 
painting Bible quotations and religious mottos 
on rocks and fences along public highways. On 
one big flat rock he painted these words: 

“What will you do when you die?” 

An advertising gazabo came along and 
painted underneath that question: 

“Use Delta Oil: Good for burns.” 





“Prisoner at the bar,” said the Judge, “will 
you have trial by Judge or jury?” 

“By jury, your honor,” said the defendant. 
“T’ll take no chance on you!” 

“What roared the Court. “Do you mean to 
say that I would”———“I don’t mean t’ say noth- 
ing,” said the prisoner, stoutly, “but I ain’t 
takin’ no chances. I done some plumbin’ work 
for you last winter!”—Richmond Dispatch. 





Connecticut has just passed an anti-bigamy 
law. Which reminds a writer in the Boston 
Transcript of the career of the man of Old 
Lyme, who has been handed down to posterity 
in this fashion: 

“There once was a man of Old Lyme, 
Who married three wives at a time. 

When they said, ‘Why the third?’ 

He replied, ‘One’s absurd, 

And bigamy sir, is a crime!’”—Case and Com- 
ment. 
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1. Attorney and Client—Attorney’s Fee.— 
The amount received by the plaintiff upon a 
settlement of the case made without the 
knowledge of his attorney may be taken as the 
basis for the computation of the attorney’s 
agreed percentage of the recovery, in a pro- 
ceeding to establish his lien upon the cause 
of action and recover from the defendant the 
amount he was entitled to receive under his 
contract of employment.—Miner v. Payne, Minn., 
184 N. W. 673. 

2. Disbarment.—Hiring of witness not to 
appear in a criminal action against his client 
is gross professional misconduct on the part of 
an attorney, and is ground for 'disbarment.— 
Taylor v. Commonwealth, Ky., 233° S. W. 895. 


3. Bills and Notes.—Maturity Date Blank.— 
Under Rem. Code 1915, § 3443, providing that 
a holder in due course is one taking an instru- 
ment “complete and regular on its face,” trade 
acceptances, expressed as payable on November 
1 and December 1, respectively, without speci- 
fying the year, were nonnegotiable, and the 
contention that they were negotiable, as de- 
mand paper under § 3398, providing that an in- 
strument is payable on demand in which no time 
of payment is expressed, could not be sustained. 
—United Ry. & Logging Supply Co. v. Siberian 
Commercial Co., Wash., 201 Pac. 21. 


4. Brokers—Good Faith.—A broker may not 
deal with the subject-matter of the agency for 
his own advantage without fully disclosing to 
his principal all the facts within his knowl- 
edge, and if he does so without such disclosure 
and realizes a profit to himself individually, he 
may be made to account to his principal there- 
for—Johnson v. Mitchell, Ky., 233 S. W. 884. 


5. Carriers of Passengers—Boarding Car.— 
In an action for injury to passenger sustained 
while boarding a street car, claimed to have 
been prematurely started, the fact of the acci- 
dent held sufficient, on motion for nonsuit, to 
take the case to the jury on the question of 
whether the car employees were at fault.— 
Rostad v. Portland Ry., Light & Power Co., 
Ore., 201 Pac. 184. 


6. Duty to Passenger.—Where a passen- 
ger negligently gets off or falls off at a sema- 
phore stop, the brakeman’s reporting at the 
station stop practically at the time notice was 
first brought to him is a sufficient compliance 











with the carrier’s duty to the deceased.—Ma- 
han v. Hines, Me., 115 Atl. 132. 

Ty Loss of Baggage.—A contract under 
which a traveler checked a suit case in the 
parcel room of a railroad. providing that “the 
earrier will not be responsible for loss, dam- 
age, or detention of articles left in storage for 
any amount in excess of $25,” held broad 
enough to cover liability on any account in- 
cluding negligence.—Missouri Pac. R. Co. v. 
Fuqua, Ark., 223 S. W. 926. 


8. Rates.—No change of rates except by 
Railroad Commission, and no power to change, 
where there is a valid and subsisting contract. 
—Georgia Ry. & Power Co. v. Town of Deca- 
tur, Ga., 108 S. E. 615. 


9. Wrongful Ejectment.—BHighteen year 
old girl carried beyond her station, who was, 
in effect, ejected from train, having been re- 
quired to act hastily and without reasonable 
opportunity for deliberation, and who was 
raped while walking back to station, did not 
assume the risk of walking back.—Hines v. 
Garrett, Va., 108 S. BE. 690. 


10. Commerce—lInterstate.—Act Feb. 13, 1913. 
§ 1, making it an offense against the United 
States to steal “goods or chattels moving as 
* * * an interstate or foreign shipment of 
freight or express,” is complementary to the 
general regulation of railroads, and covers 
such commerce as the Interstate Commerce 
Act itself covers, which includes a shipment 
between points in the same state, but by a line 
passing through another state.—United States 
v. Yohn, U. S. D. C., 275 Fed. 232. 


11. Seizure of Vessel.—Or. L. §§ 10281, 
10283-10288, 10291, providing for a lien against 
and seizure of a vessel within the jurisdiction 
of the state, to satisfy claims for damages or 
injuries done to persons or property, are not 
unconstitutional as usurping a federal function 
in the regulation of interstate commerce.-—Cor- 
drey v. The Bee, Ore., 201 Pac. 202. 


12. Corporations — Equitable Ownership. — 
The stockholders} are in final analysis, the 
equitable owners of its property to the extent 
that a contract impounding or a conveyance 
passing title to it by all of them would be bind- 
ing and effective for the purpose.—Boston & 
Texas Corporation v. Guarantee Life Ins. Co. 
Tex., 223 S. W. 1022. 


13. Foreign Corporation.——Where a _for- 
eign corporation had not complied with Laws 
1913, ec. 187, at time of entering into contract 
and suing for the first instailment, but had 
complied with the statute before the present 
suit for the second installment, it is not pre- 
vented from suing, since a failure to pay a 
prior installment due on the contract before 
compliance with the statute was not a breach 
of the entire contract.—George W. Blanchard 
& ‘a ig Co. v. American Realty Co. N. H., 115 
Atl. 4. 


14. Mortgage of Property.—Under Corpor- 
ation Law of Massachusetts, § 4f, providing that 
a corporation is authorized to hold, purchase, 
mortgage, or lease real or personal property 
as the purposes of the corporation may re- 
quire, and § 19, providing that the board of 
directors may exercise all of the powers of the 
corporation except such as are conferred by 
law or by the by-laws of the corporation on 
the stockholders, the directors of the corpora- 
tion, there being no statute or by-law to the 
contrary. may execute a valid mortgage on all 
the property of the corporation for the pur- 
pose of furthering its interests in its business. 
—William H. Haskell Mfg. Co. v. Nelson 
Blower & F. Co. U. S. D. C., 275 Fed. 206. 


15. Notice —Knowledge gained by a sales- 
man and acting secretary of a corporation in 
a casual conversation with dealer in second- 
hand cars that such dealer had a certain car 
for sale which had been sold under a condi- 
tional contract by the corporation to the person 
who had sold it to the secondhapd dealer was 
not notice to or knowledge on the part of the 
corporation; such salesman and acting secre- 
tary not then acting within the sphere of his 
duty or attending to the business of the cor- 
poration.—Rudolph v. Farmers’ Supply Co., Va. 
108 S. E. 688. 
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16. 
warrant conviction for knowingly uttering and 
passing as genuine a bank note which had 
been falsely and fraudulently altered, it must 
be shown that the note was a genuine bank 
note before alteration—Hill v. nited States, 
U. 8S. C. C. A., 275 Fed. 187. 


17. Covenants—Breach of Warranty.—The 
covenant of warranty runs with the land, and 
passes to covenantee’s vendee or assignee, who 
in case of eviction or failure of title may fre- 
cover from the original or remote grantor 
or warrantor the sum which such original 
grantor or warrantor received from his grantee, 
with interest thereon from the time of the con- 
veyance to the last vendee or assignee, but can- 
not recover more than such sum.—Wade v. 
Texarkana Building & Loan Ass’n., Ark., 223 
8S. W. 937. 

18. Curtesy—-Estate by Curtesy Initiate.— 
The Married Woman's Act, providing that a 
wife’s separ2ie real estate shall be her sole 
and separate property as though she were 
single, destroyed the estate of tenancy by the 
curtesy initiate, but, if she has not aliened the 
estate with the consent of her husband, does 
not defeat curtesy at her death.—Bucci_ v. 
Popovich, N. J., 115 Atl. 95. 

19. Divorce — Desertion. — When husbands 
leave their wives in European countries and 
come here, and, after the requisite lapse of 
time, sue for divorce, alleging desertion in 
their old countries, this court will see to it 
that the wives are defended at the husbands’ 
expense, and that their suits are stayed until 
they provide means ample for the purpose, at 
least in all cases in which the wives desire to 
interpose defense.—Verbeeck v. Verbeeck, N. 
J., 115 Atl. 136. 

20. Full Faith and Credit.—Divorce decree 
of .court in state in which the parties were 
married, rendered in conformity to the laws of 
such state, against constructively served de- 
fendant who has left the state, will be given 
full faith and credit in other states under the 
federal Constitution, but decree granted in state 
other than that of the matrimonial domicile, 
in suit by party who has acquired, or who 
claims to have acquired, a bona fide residence 
in such other state without personal service 
or appearance of other party. is not binding 
in state of matrimonial domicile under the full 
faith and credit clause, and its force will de- 
pend upon the respect given it by the courts of 
the state of matrimonial domicile as a matter 
J Le gba v. Commonwealth, Va., 108 





21. Eminent Domain — Compensation for 
Leasehold.—The just compensation to which a 
manufacturing partnership was entitled by 
reason of the taking for public use by the 
United States of its leasehold quarters in which 
it conducted its business determined as meas- 
ured by the expense and delay incident to re- 
moval to and fitting up of new quarters, se- 
cured and admitted to be of equal value to the 
old.—National Laboratory & Supply Co. v. 
United States, U. S. D. C., 275 Fed. 218. 


22. Fraud—Admissible Evidence—In an ac- 
tion for fraudulent representation as to the 
age of a race horse sold to plaintiffs by de- 
fendant, evidence that defendant. when he pur- 
chased the horse, was handed a registry by his 
vendor showing the age of the horse as repre- 
sented by defendant, was competent as show- 
ing defendant’s good faith—Bucham v. King, 
N. C., 108 S. E. 635. 


23 Representations. — Where defendant, 
in inducing plaintiff to exchange his farm for 
defendant’s plat of ground and residence in the 
city, told him there were 4% acres in the plat, 
and that the second fence from a certain point, 
and not the first fence, was the boundary of 
the property, whereas the tract contained about 
2% aeres, and the first fence was the bound- 
ary. the representations were such as to 
authorize the plaintiff to rely thereon.—Ohr- 
mundt v. Spiegelhoff, Wis., 184 N. W. 692. 

24. Fraud#® Statute of—Oral Contract.— 
Though an oral contract to reduce rentals 
under a lease for longer than one year may be 
repudiated by either party while executory, 
neither can repudiate it. so as to acquire ad- 
ditional rights thereunder, after it is executed 





Counterfeiting—Altered Bank Note—To | 





by performance.—Conlan v. Spokane Hardware 
Co., Wash., 201 Pac. 26. 


25. Husband and Wife—Summary Proceed- 
ing.—Where husband and wife lived together 
on her premises, she cannot, by summary pro- 
ceeding under Code Civ. Proc. .§ 2232, subd. 4, 
remove him on the ground that he is a squat- 
5 epee a v. Marshall, N. Y., 190 N. Y. S. 


26. Insurance — Sunstroke.—Sunstroke from 
the direct rays of the sun, though scientifically 
a disease, is popularly understood as an acci- 
dent, and is covered by a policy insuring 
against bodily injuries by accidental means.— 
| comer v. Standard Acc. Ins. Co., Utah, 200 

‘ac. Ki 


27. Imterest—Default in Payment.—Where 
the principal of debt is ascertained. and there 
has been a continuing default in payment of 
interest, though contract provides for its pay- 
ment on recurring and for specified periods, 
the court in settling .the account, in the ab- 
sence of a specific agreement to pay lawful in- 
terest on the installments in default, will only 
allow simple interest on the principal sum due. 
naa v. Dominion Nat. Bank, Va., 108 


28. Intoxfeating Liquors—Admissible Evi- 
dence.—In prosecution for having possession 
of intoxicating liquor in which defendant 
claimed to have had possession of the liquor 
from a time prior to when the law forbidding 
the possession took effect, testimony of of- 
ficers that they had frequently searched de- 
fendant’s premises for intoxicating liquor, 
since the law had taken effect, without find- 
ing such liquor, held admissible to rebut such 
eontention.—Sullivan v. State, Tex., 223 S. W. 


39. Demurrer.—Although the return of afi 
officer, who, under Code Cr. Proc. § 802-b, subd. 
6, as added by Laws 1921, c. 156. has seized in- 
toxicating liquor without a search warrant, 
is a complaint for the purposes of such sec- 
tion, and subdivision 2 provides that on the 
return day of a search warrant, issued on a 
complaint and containing notice to all inter- 
ested persons to answer, and show why the 
liquor should not be forfeited, it shall be 
deemed a pending action on the issues framed, 
a demurrer to such return is not warranted 
since the action is not deemed pending until 
after answer.—People v. Seventeen Cases of 
Paul Jones Whisky, N. Y., 190 N. Y. S. 304. 


30. Lan@ord and Tenant—Option to Renew. 
—Theater building lease, providing that on ex- 
piration lessor “is either to buy from” lesse@ 
the personal property used by him in connec- 
tion with the theater, or said lessor at the end 
of said year will give said lessee a further 
lease for a specified term at specified rental, 
gave lessor option to either purchase such per~ 
sonal property or renew lease, without any 
right in lessee to require lessor to either pur- 
chase the personal property or renew lease.— 
Alpert v. Peloquin, Conn., 115 Atl. 81. 

31. Tender of Overdue Rent.—Where a 
lessor gave notice of termination of the lease 
for nonpayment of rent a tender of such rent 
after the time fixed by the notice for delivery 
of possession was too late.—Jabbour Bros. v. 
Hartsook, Va., 108 S. E. 684. 


32. Literary Propertv—Richts in Song.— 
Complaint alleging that writer of song as- 
signed rights therein to plaintiff, that such 
writer, with codefendant, without plaintiff’s 
consent, copvriehted and nublished the song 
under another name, with knowledge of plain- 
tiff’s riehts, and that a third defendant pub- 
lished the sone with knowledge of plaintiff’s 
rights and asking that defendants be re- 








' strained from publishing and selling the song 


under such other name. and that they be re- 
quired to account to plaintiff for the profits 
and income derived from the sale of Such song, 
held to state a cause of action against such 
defendants —Kortlander v. Bradford, N. Y., 190 
N. Y. S. 311. 


33. Master and Servant—Assumption of Risk. 
—An experienced coal miner familiar with the 
use of props to prevent fall of draw slate from 
ceiling of mine, assumed the risk of the fall 
of draw slate by continuing to work with 
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knowledge that there was a loose slab of draw 
slate in ceiling after the danger thereof had 
been reported.—Addington v. Guests River 
Coal Co. Va., 108 S. E. 695. 

34,——Contributory Negligence.—Where a 
railroad company’s rules showed that a rule 
defining a crossing flagman’s duty was intend- 
ed to protect pedestrians and not employees, 
such rules will be applied only in favor of 
those persons intended and will not be ex- 
tended to the flagman.—Pavey v. Texas & P. 
Ry. Co., La., 89 So. 634. 

35. Course of Employment.—aA_ soliciting 
salesman whose duties did not require him to 
go first to his employer’s place ef business, and 
who was injured on the street while on his 
way to make his first call of the day on a 
customer,, was “performing services growing 
out of ‘and incidental to his employment,” with- 
in Workmen’s Compensation Act.—United 
States Casualty Co. vy. Superior Hardware Co. 
Wis., 184 N. W. 

36. Fellow Servant.—in action for dam- 
ages for death and conscious suffering, whether 
decedent was the fellow servant of a train 
crew of defendant railroad company, employed 
by his master along with an engine for cer- 
tain work, held for the jury.—Mahoney v. New 
York, N. H. & H. R. Co., Mass., 132 N. E. 384. 

37. Independent Contractor. — Compensa- 
tion claimant who was engaged in the business 
of sawing wood by means of a portable ma- 
chine, and who furnished the fuel, made all 
repairs, and had entire control of running the 
apparatus, was not the “employee” of a farmer 
for whom he had contracted to saw a pile of 
wood at a specified price per hour, with no 
special agreement concerning the manner in 
which the work should be done, or the hours 
during which it should be done, being an “in- 














dependent contractor.’’—Battey Vv. Osborne, 
Conn., 115 Atl. 

38. Inexperienced Employee.—Coal mine 
operator’s rule posted under Code 1919, § 1878, 


directing miners not to go to work after a 
shot until sure roof of mine was safe, merely 
required miner to use diligence not to wor 
under unsafe roof and did not preclude ih- 
experienced miner, who resumed work after 
a shot, from recovering for injuries by a fall 
of slate an hour after a shot, where the con- 
dition of the roof was not glaringly dangerous. 


Clinchfield Coal Corporation v. Hawkins, Va., 
108 S. E. 704. 
39. Loss of Eye——A workman having al- 





ready lost one eye at the.time of entering on 
a new employment, sustained an accident 
arising out of and in the course of such em- 
ployment which caused the loss of his remain- 
ing eye. and thereby rendered him totally 
blind. Held, that an award as for total and 
permanent disability was justified by para- 
graph 11 of the Workmen’s Compensation Act 
of 1911, as amended by chapter 174 of the Laws 
of 1913.—Combination Rubber Mfg. Co. v. 
Court of Common Pleas. N. J., 115 Atl. 138. 
40. Recovery for Injury.—Under Work- 
men’s Compensation Act, § 13, providing that 
the injured employe shall not collect from 
both the employer and the third person who 
caused the injury. an employee who has ap- 





plied for and accepted an award from the In-. 


dustrial Board surrenders whatever right he 
might have to recover at common law from a 
third person whose Fiat aH caunet the in- 
jury.—Pittsburgh, C., C. & St. . Co. v. Par- 
ker, Ind., 132 N. E. 872 

41. Wrongful Discharge — An 
wrongfully discharged may in an action for 
damages recover the difference between the 
amount which would, after his discharge, ac- 
crue to him under the contract if continued 
in force, and the amount which during that 
time he earned, or by reasonable diligence 
might have earned.—Harrington v. Empire 
Cream Separator Co., Me., 115 Atl. 89. 

42. Mortgages—Cutting Timber.—Where an 
insolvent mortgagor, under a reserved right 
to “cut any and all timber” on the premises, 
though it cut more than it could use, and al- 
lowed the excess to remain on the premises, 
which were inadequate security, did all the 
cutting before default, it committed no waste, 
in the absence of bad faith, and the trees cut 





employee 





became its personal property. free from the 
mortgage lien, which could not be resmued.— 
vos v. Domino Lumber Co. N. Y., 190 N. Y. S. 


43. Municipal Corporations — Contributory 
Negligence.—It cannot be said as matter of 
law of a pedestrian, who, before starting to 
cross a street, looked both ways, and seeing 
no team, because none was in sight, started 
across. and when he had gone a third or half 
of the way was run into by a team, that con- 
stant vigilance was required of him, or that 
he was required to look again for approach 
. teams.—Hammond v. Harjon, Vt., 115 Atl. 
100. 


44. Defect in Street.—A notice to a city 
of claim for injuries from defect in street 
which did not state facts required by St. 1919, 
§ 1339, could not be regarded as sufficient on 
the ground that such notice was given as 
would enable the city by investigation to dis- 
cover the facts.—Hogan v. City of Beloit, Wis., 
184 N. W. 687. 

45. Partition—Intent in Acquiring Prop- 
erty._-A purpose, or idea, which one of two 
persons, or both, may have in acquiring prop- 
erty in common, where there is no specific 
agreement as to the duration of the relation 
so established, does not preclude either of 
them from terminating it by an action for 
partition—Connette v. Wright, La., 89 So. 626. 


46. Partnership—Not Created by Agreement. 
—An agreement held not to create a partner- 
ship, because there was no intent to creaté 
community of interest in the whole property 
or business, which is the essence of partner- 
ship. the document contemplating no more than 
the creating of a new department in an old 
business, to be managed by plaintiff, who had 
no interest in the profits until a balance was 
struck.—De Rees v. Costaguta, U. S. C. C. A,, 
275 Fed. 172. 

47. Principal and Agent. — Subagency. — 
Where an agent on his own account under- 
takes to delegate to a third party the per- 
formance of a duty which he owes his princi- 
pal. the subagent must look for his compen- 
sation to his immediate employer, and not to 
the principal.—Mitchell v. Teague. Tex., 223 
S. W. 1040. 

48. Principal and Surety—Estoppel.—A sure- 
ty who obligates himself to secure perform- 
ance of a contract is estopped from asserting 
that the contract was void.—Le Sueur County 
v. Globe Indemnity Co., Minn. 184 N. W. 677. 

49. Liability of Surety.—In view of Civ. 
Code 1910, § 5529, where building contractor’s 
bond was joint and several, the principal and 
the surety could both have been sued in the 
same suit, or could have been sued separately. 
—oO’Connell v. Stoddard, Ga. 108 S. E. 622. 

50. Property—Title to—Possession of per- 
sonal property is only prima facie evidence of 
the title, and the doctrine of caveat emptor 
prevails notwithstanding possession.—Forrest 
v. Benson Ark., 233 S. 6. 

51. Railroads— Contributory Negligence. — 
A shipper of live stock who, while himself 
moving car to the railroad chute according to 
custom, went upon the top thereof in the dark 
without a lantern and was injured by walking 
off while going the length of the car to re- 
lease the brake, held guilty of gross negligence 
as matter of law, barring recovery from the 
railroad.—Birkestrand v. Chicago, M. & St. P. 
Ry. Co., U. S. C. C. A, 275 Fed. 19%. 

52. Speed of Train.—Speed of 45 miles per 
hour in country, held not negligence as to ani- 
rhe on track.—Payne v. Hamlin, Miss., 89 So. 














53. Stop, Look, Listen.—It is not the rule 
that it constitutes negligence in one approach- 
ing a railroad crossing to fail to stop, look, 
and listen before crossing.—Tennessee A. &. G. 
R o., v. Neely, Ga., 108 S. E. 629. 


54. Sales—Cattle Registration Certificate — 
Record showing pedigree and ownership of cat- 
tle is a material element in establishing mar- 
ket value, and in buyer’s action for seller’s 
breach of contract by failing to furnish such 
certificate within a reasonable time the meas- 
ure of damages would be the difference in mar- 
ket value with and without the proper regis- 
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tration and transfer papers.—Martin v. Arm- 
strong, Wis., 184 N. W. 681. 


55. Implied Warranty.—By an express war- 
ranty of a cotton gin that it was “of good ma- 
terial, well made, and with proper management 
capable of working well for the purposes in- 
tended,” any warranty that the gin would turn 
out as much as 22 or 25 bales per day, which 
might be implied from the fact that the seller’s 
agent so assured the buyer after seeing the 
buyer’s plant and machinery, was excluded.— 
Ward v. Liddell Co., N. C., 108 S. E. 634. 


56. Loss in Transit—In action on notes 
given for purchase price of goods, the loss of 
goods while in the hands o: carrier was no 
defense, the seller having delivered the goods 
by delivery to carrier.—National Finance Co. v. 
ismerson, Wash., 201 Pac. 4. 


57. Modified Agreement.—Where separate 
orders for gooas to be manufactured were, be- 
cause of no stipulation to the contrary, an 
agreement for payment on delivery, a mouified 
agreement maae on acceptance of a subse- 
quent order that immediate payment should be 
maae of certain amount of prior default did 
not affect the original condition for payment 
on delivery, and did not justify withhoiding 
shipment on prior orders until payment shouid 
be made tor them and others previousiy ship- 
a v. U. Aja Granite Co., Vt., 115 
Atl . 


58. Speeifie Performance — Descriptions of 
Land.—in an action for specific performance 
of a ,.contract for exchange, descriptions of 
land as “one hundred sixty acres of land sit- 
uated in B. township in the state of Lllinois 
known as the Patrick Caney farm,” and “nine- 
ty-two acres of land in Johnson township, 
Knox county, Indiana, being seventy-two acres 
he now resides on * * *and twenty. acres in 
Johnson township, being the south half of a 
forty-acre tract now owned by” defendant and 
another, “this twenty-acre tract joining the 
land of P. on the south and east and being all 
the land owned by said (defendant) in Knox 
county,” held sufficient—Ryan y. Frey; Ind., 
132 N. E. 376. 


59. Subsequent Grantee.—In purchaser’s 
suit for specific performance against vendors 
in which it was claimed that vendor subsequent 
to execution of contract conveyed to third 
party a right of way to which purchaser was 
entitled under his contract, the third person 
should be made a party to the action in order 
that the rights of the party as to such right 
of way may be adjudicated.—Peryer v. Pen- 
nock, Vt., 115 Atl. 105. 

60. Statutes—Construction of.—The insertion 
of a iibel for divorce in trustee process having 
been accepted by the practice of the bar for 60 
years, the consequences of declaring its use 
unauthorized and defective service incurable 
would so affect the social and legal standing 
of so many innocent parties that, unless it ap- 
pears that the contrary view was clearly in- 
tended, the construction so given will be con- 
firmed.—Smith v. Smith; Me., 115 Atl. 87. 


61. Street Railroads—Collision—Where the 
driver of the automobile in which plaintiff was 
@& passenger was not negligent in attempting to 
cross ahead of defendant's street car, plaintiff, 
confronted with same conditions, was not neg- 
ligent in taking no active steps to prevent the 
driver’s crossing.—Lindquist vy. Duluth St. Ry. 
Co., Wis., 184 N. W. 690. 


62. Taxation—Educational Institutions.—Un- 
der paragraph D, § 4251, Code of 1906, the prop- 
erty of any incorporated college or institution 
for the education of youth used directly and 
exclusively for such purpose is exempt from 
taxation; and this is true, regardless of wheth- 
er or not the institution is operated for privaté 
profit.—Board of Sup’rs. v. Gulf Coast Military 
Academy, Miss., 89 So., 617. 














63. Telegraphs and Telephones—Overcharges. 
—Payments for residence telephone’ service 
cannot be recovered as overcharges, in the ab- 
sence of a showing that. the excess amounts 
were paid under mistake of fact, or were in- 
duced by fraud, or were made through the 
exigencies of business, amounting to compu:- 
sion.—Cavers vy. Home Telephone & Telegraph 
Co. of Spokane, Wash., 201 Pac. 20. 


64. Trusts—Life Tenant.—Under a will be- 
queathing to testator’s son all the residue of 
his estate, to revert to testator’s other child- 
ren if he and his daughter died without issue, 
but providing that he “and” his daughter, if she 
became 21, survived her father and became his 
heir, or devisee, should have the power to sell 
and convey in absolute right, such power could 
be completely executed during such son’s life- 
time, so as to enable him to pass good title to 
the purchaser, the word “and” meaning “and 
also.””—Carter v. Keesling, Va., 108 S. E. 708. 


65. Vendor and Purchaser — Unmarketable 
Title—Where a contract provided for a deed 
subject to covenants and restrictions running 
with the land, encroachments of store windows, 
cellar doors. steps, fire escapes, cornices, and 
pilasters over the street line, the pilasters en- 
croaching about 5 inches, which the city might 
require removed, and the removal of which 
might cost to exceed $3,000, render the title un- 
marketable, although no action toward requir- 
ing removal has been taken by the authorities. 
—Klimas v. Brumbach, N. Y., 190 N. Y. S. 307. 


66. Waters and. Water Courses—Draining 
Surface Water.—Where the owner of land sees 
fit to use some other method of conveying away 
surface water, as by means of tile, he may fill 
up a ditch on his own lands without incurring 
any obligation to take care of the surface 
water collected solely on the property of his 
neighbor, although. for many years surface 
waters from adjoining land, in part collected 
by blind ditches or ‘drains, have flowed through 
the ditch in wet seasons; there having been no 
continuous flow, making the ditch a water 
course.—McGetrick v. Shoecraft, N. Y., 190 N. 
Y. S. 302. 


67. Wills—Mortgage of Estate—Under a 
will, in which wife was named executrix, pro- 
viding, “After my lawful debts are paid, I give 
unto my dear and beloved wife H. all my estate 
of whatever kind * * * to have and to hold to 
her, her heirs and assigns forever in absoulte 
ownership,” the title of the wife was absolute, 
subject to being divested by proceedings taken 
by creditors to enforce their demands, and she 
could convey her title and interest by mortgage 
without license from the probate court.—Great 
Barrington Sav. Bank v. Brown, Mass., 132 N. 
E. 398. 


68.——Olographie Will—Under Civ. Code, art. 
1588, declaring that an olographic testament 
must ‘be entirely written by testator, and ar- 
ticle 1655, requiring proof ‘by the declaration of 
two credible persons, who must attest that they 
recognize the testament as being entirely writ- 
ten, dated and signed in the handwriting o? 
the testator, if any part of date of the instru- 
ment be doubtful, it is not valid aS an olo- 
graphic will.—Succession of Curtis, La., 89 So. 
t2a. 
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